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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

Last month the Department of labor published rules requiring disclosure to 
participants in individual account plans of fees and other investment-related 
information.  See our Bulletin No. 10-100 containing a preliminary discussion of these 
rules.  Under the new rules, disclosures are required to be made prior to the date on 
which a participant can direct his or her account, and annually thereafter.  Certain 
other disclosures will be required to be made on a quarterly basis.  Additionally, 
information regarding each designated investment alternative under a plan must be 
made available to participants via an internet website.  These rules are effective for 
plan years beginning on or after November 1, 2011.  This Washington Report expands 
on, and reports in greater detail, the rules preliminarily considered in our earlier 
Bulletin. 
 

1. Plans Affected by Rules 
 

The final rule applies to all individual account plans covered by the Employee Retirement Income 
Security Act of 1974 ("ERISA") regardless of size and whether the plan allows participants to direct the 
investment of their accounts.  The only plans excepted from these rules are Revenue Code section 408(k) 
simplified employee pensions ("SEPs") and section 408(p) simple IRAs. 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10-111A.pdf
http://www.aaluwr.org/majorrefs/Ref10-111A.pdf
http://www.aaluwr.org/majorrefs/Ref10-111B.pdf
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Under the rule, disclosures must be made to all employees eligible to participate under the terms of 

the plan, regardless of whether the participant has actually enrolled in the plan.  It is important to note, 
however, that many of the disclosure requirements pertain only to designated investment alternatives, 
which are defined generally as investment alternatives under a plan in which participants may direct the 
investment of their plan accounts.  For more information regarding designated investment alternatives, see 
the second bullet point in Section 2(A) of this Bulletin.  Thus, if a plan does not permit participant 
direction, the disclosure requirements are significantly reduced.  With respect to beneficiaries, the 
obligation to disclose extends only to those beneficiaries who have the right to direct investment of their 
accounts. 

 
The fiduciary responsible for complying with the disclosure requirements is the plan administrator.  

A plan administrator will not be liable, however, for the completeness and accuracy of information used to 
satisfy these requirements if the plan administrator reasonably and in good faith relies on information 
received from or provided by a service provider or the issuer of a designated investment alternative. 

 
2. Information Provided Before the Participant First Directs Investments, and Annually 

Thereafter 
 
Certain information regarding the plan and its investment options must be provided on or before the 

date a participant (or beneficiary) is first able to direct the investment of his or her account.  Such 
information must also be provided at least annually thereafter.  The rule does not provide a specific 
deadline for the annual notices.  For purposes of this rule, "annually" means once every twelve months. 

 
The plan administrator is treated as satisfying the initial disclosure requirement by providing the 

participant with the most recent applicable "annual" information furnished to others, along with any 
required updates furnished during the interim period between the most recent annual disclosure and the 
date on which the participant may direct investment of the account. 

 
A special transition rule exists for plans permitting participants and beneficiaries to direct the 

investment of their accounts as of the date on which these new rules apply to the plan.  Under the transition 
rule, initial notices to such participants and beneficiaries must be provided no later than sixty (60) days 
after the date on which the new rules apply to the plan.  For more information regarding the effective date, 
see Section 7 of this Bulletin. 

 
A. Plan-Related Information 
 
Plan-related information that must be provided includes, among other things: 
 

 An explanation of the circumstances under which participants may give investment direction, 
including any limitations or restrictions on transfers from or to a designated investment alternative. 

 
 Identification of designated investment alternatives under the plan.  For purposes of these rules, a 

designated investment alternative means any investment option designated by the plan into which 
participants may direct their accounts.  Designated investment alternatives do not include brokerage 
windows, self-directed brokerage accounts or similar arrangements enabling participants and 
beneficiaries to select investments beyond those designated by the plan. 

 
 Information regarding voting, tender and similar rights associated with any designated investment 

alternative, including any restrictions on such rights. 
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 A description of any brokerage windows, self-directed brokerage accounts, or similar plan 
arrangements. 

 
 A general explanation of any fees and expenses for general plan administrative services (e.g., legal, 

accounting, and recordkeeping services) that are charged against participant accounts on a plan-
wide basis, and the basis for allocating these charges (pro rata or per capita).  These charges do not 
include the annual operating expenses of the investments. 

 
 A general explanation of expenses that may be charged against a participant's account on an 

individual, rather than a plan-wide, basis.  Examples of these charges include (i) loan processing 
fees; (ii) QDRO processing fees; (iii) fees for investment advice; (iv) brokerage window fees; (v) 
optional rider charges in annuity contracts; (vi) front or back-end loads or sales charges; (vii) 
redemption fees; and (viii) investment management fees that are charged directly against a 
participant's individual account rather than included in the annual operating expenses of the fund. 

 
 If there is a change to any of the plan-related information discussed above, a description of the 
change must be furnished between thirty (30) and ninety (90) days before the effective date of the change, 
or, if that is impossible, as soon thereafter as is reasonably practicable. For purposes of this rule, all 
changes must be communicated, not just those considered to be "material." 
 
 B. Investment-Related Information 
 
 In order to address concerns raised by commenters regarding the application of disclosures relating 
to non-registered investment vehicles, the DOL consulted with the SEC, the OCC, and FINRA before 
issuing the final rules.  The final rule provides generally for a uniform system for disclosures of 
investment-related information regarding designated investment alternatives.  Certain exceptions to the 
uniform system exist, however, for employer securities and annuities that are designated investment 
alternatives.  Additionally, the level of disclosure may differ depending upon whether the investment 
option has a fixed rate of return or not. 
 
 As stated above, investment-related information is required only for plan's designated investment 
alternatives.  Although investment-related information need not be provided for investment alternatives 
offered through brokerage windows, self-directed brokerage accounts or similar arrangements, plan 
administrators are subject to certain plan-related disclosures regarding such arrangements as stated in 
Section 2(A) of the Bulletin. 
 
  1. General Rules 
 

Generally, investment-related information regarding each designated investment alternative that 
must be disclosed includes the following, among other things: 

 
 Identifying information, including the type or category of investment (e.g., money market fund, 

balanced fund, large-cap stock fund, employer stock fund, employer security, etc.).  A plan 
administrator can rely upon an investment issuer's classification of the type or category of the 
investment.  The final rule removes the requirement in the proposal to include the type of 
management (active vs. passive) utilized by the designated investment alternative. 

 
 Performance data that must be disclosed depends upon whether the investment's rate of return is 

fixed or variable.  For purposes of the final rule, an investment has a fixed return if the investment 
provides a fixed or stated rate of return for a stated duration, with the risks borne by an entity other 
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than the participant (e.g., an insurance company).  Examples of fixed return investments are CDs, 
GICs, variable annuity fixed accounts, and other similar interest-bearing contracts from banks or 
insurance companies.  Money market funds and stable value funds would not be considered fixed 
return investments, since the investor bears some risk. 

 
Information that must be disclosed regarding investments with variable rate of return includes the 
average annual rate of return for one, five and ten-calendar year periods (or if shorter, over the life 
of the investment) ending on the date of the most recently completed.  Additionally, a statement 
must be included indicating that an investment's past performance is not necessarily an indication of 
how the investment will perform in the future.  A special transition rule exists for determining the 
five and ten-year performance data for certain investments not registered under the Investment 
Company Act of 1940.  For more information, see Section 7 of this Bulletin. 
 
Information regarding each fixed-rate investment that must be disclosed includes the rate of return 
and the term of the investment.  For investment alternatives under which the issuer reserves the 
right to prospectively adjust the fixed or stated rate of return, the disclosure must include the current 
rate of return, the minimum rate guaranteed under the contract, if any, and a statement advising 
participants of this right of the issuer, and how to obtain the most recent rate of return (e.g., a 
telephone number or website address). 
 
Please note that although this information generally has to be provided annually, there is a special 
requirement for performance data that must be disclosed via the internet.  That information must be 
provided quarterly.  For more information regarding the internet website requirement, see Section 4 
of this Bulletin. 
 

 Benchmark data for investments with variable rates of return.  The benchmark data must be that of 
an appropriate broad-based securities market index over the same periods for which performance 
data must be provided (i.e., one, five and ten years, and/or over the life of the investment).  
Additional benchmark data may be included at the option of the plan administrator, so long as the 
additional information is not misleading or inaccurate.  If the additional benchmark is a blended 
one, the blended returns must proportionally reflect the actual equity and fixed-income holdings of 
the designated investment alternative.  For example, where a balanced fund's equity-to-bond ratio is 
60:40, the returns of an appropriate bond index and appropriate equity index must be blended in the 
same ratio. 

 
 Fee and expense information.  Information that must be provided includes the amount and 

description of any shareholder-type fees and a description of any restrictions or limitations that may 
be applicable to a purchase, transfer or withdrawal of the investment (such as round trip, equity 
wash, or other restrictions).  Shareholder-type fees are fees charged directly against a participant's 
or beneficiary's investment, such as commissions, sales loads, sales charges, deferred sales charges, 
redemption fees, surrender charges, exchange fees, and account fees. 

 
For investments for which the rate is not fixed, information that must also be disclosed is the total 
annual operating expenses expressed as a percentage, the calculation of which should be performed 
in accordance with the rules set forth in the regulations (which are not discussed here).  
Additionally, the plan administrator must include an illustration of the total annual operating 
expenses for a one-year period expressed as a dollar mount for a $1,000 investment, assuming no 
returns and based on the total annual operating expenses percentage.  Furthermore, for investments 
that do not have a fixed rate of return, the disclosure must include two statements, one indicating 
that the amount of fees and expenses is only one of several factors that should be considered by 
participants, and the other indicating that the cumulative effect of fees and expenses can 
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substantially reduce the growth of a participant's or beneficiary's retirement account.  The 
participants must also be informed that they can visit the website of the Employee Benefits Security 
Administration of the DOL for an example of the long-term effect of fees and expenses. 
 
 2. Special Rules for Annuity Contracts 
 

 Acknowledging that concepts of average annual total return, benchmarks and total operating 
expenses may not be relevant to annuities or annuitization guarantees, the DOL has created special rules 
regarding the information that must be disclosed regarding annuity contracts.  The special rule applies to 
any investment alternative that is a contract, fund or product under which contributions may be allocated 
toward the future purchase of a stream of retirement income payments guaranteed by an insurance 
company.  Rather than requiring the disclosure of the information set forth above that is applicable to most 
other types of investments, the final rules require that the following information be disclosed with respect 
to such annuity contracts. 
 

 Identifying information, including the name of the contract, fund or product, along with the 
investment option's objectives and goals. 

 
 Benefits and factors that determine the price of the guaranteed income payments.  Examples of such 

factors include age, interest rates and form of distribution. 
 

 Any fees that will reduce the value of amounts allocated to the investment option (e.g., surrender 
charges, market value adjustments and administrative fees), along with limitations on the ability of 
a participant to withdraw or transfer amounts allocated to the investment option (e.g., lock-ups) and 
any fees or charges applicable to such withdrawals or transfers. 

 
  3. Chart Requirement 
 
 In order to facilitate the ability of participants to compare investment options, the DOL has 
instituted a requirement that the investment-related information set forth above in Sections B(1) and (2) 
provided in the form of a chart of a similar format.  For this purpose, the DOL has published a Model 
Comparative Chart which a plan administrator may use to provide this information.  A plan administrator 
that uses and accurately completes the Model Comparative Chart will be treated as satisfying the 
"comparative format" requirement for investment-related information.  Nothing in the rule however 
precludes a plan administrator from including additional information on the chart so long as the 
information is not inaccurate or misleading. 
 
 The rule provides that plan administrators can combine multiple documents for purposes of 
satisfying this obligation.  For example, a chart could be divided to show stock funds in one section while 
showing bond funds in a separate section.  The Model Comparative Chart shows this example.  Similarly a 
chart could group investment alternatives by issuer.  However, the rule does not permit individual 
investment issuers (or others) to separately distribute comparative charts reflecting their particular 
investment alternatives.   
 
 Both variable and fixed-deferred annuities are subject to these rules.  As a result, the plan 
administrator must include investment-related information for annuity investment options in the form of a 
comparative chart of similar format, in order to enable participants to compare annuity options if and when 
a plan includes two or more annuity options as designated investment alternatives.  The Model 
Comparative Chart contains examples of the information for annuity options. 

 
3. Information that Must Be Provided Quarterly 
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 Information regarding administrative and individual expenses that are actually charged to the 
participant's account must be provided in a statement furnished on at least a quarterly basis.  For more 
information regarding these expenses, see Section 2(A) of this Bulletin.  The statement must include the 
dollar amount charged and a description of the services to which the charge relates (e.g., plan 
administration, including legal, accounting, recordkeeping services, or loan processing fee, etc.).  
Additionally, if any of the administrative expenses are underwritten by fees and expenses associated with 
certain investments under the plan, the statement must include an explanation that some of the plan's 
administrative expenses were paid from the annual operating expenses of the investment alternative (e.g., 
through a revenue-sharing arrangement, Rule 12b-1 fees, sub-transfer agent fees). 
 
 For purposes of this rule, particularly with regard to individual expenses, this requirement is 
satisfied if a confirmation statement is provided after a charge has been deducted from the participant's 
account.  The rule only requires that the statement be provided at least quarterly.  Thus, if a confirmation 
statement was provided, there is no need for the information to be disclosed again in a subsequent quarterly 
statement.   
 
 Additionally, if no charges have been deducted from a participant's account during the preceding 
quarter, no statement needs to be provided to the participant. 

 
4. Website Requirement 

 
The proposed rules included a requirement that information about each of the plan's designated 

investment alternatives be posted on an internet website.  Although the DOL received a number of 
comments regarding this requirement, particularly for small plans and with regard to designated investment 
alternatives for which website information is often not provided (e.g., bank collective investment funds, 
certain insurance products, employer stock), the DOL stated that the benefits of maintaining a website 
would outweigh the costs.  As a result, information regarding the designated investment alternatives must 
be included on a website maintained by the plan administrator, a service provider, or the issuer of the 
designated investment alternative. 

 
Information posted on a designated investment alternative's website must include (i) the name of 

the issuer; (ii) the alternative's objectives and goals; (iii) the alternative's principal strategies; (iv) the 
portfolio turnover rate; (v) performance data, updated on a quarterly basis; and (vi) fee and expense 
information.   

 
Except with regard to performance data, the final rule does not indicate how often the website must 

be updated; however, the DOL indicates in the preamble that there is an expectation that the information 
made available on the website will be accurate and updated as soon as reasonably possible following a 
change. 

 
Please note that the rule does not necessarily require that there be one website consolidating 

information regarding all of the designated investment alternatives.  Rather, the rule requires that there be a 
website for each designated investment alternative for participants to access.  The website address for each 
designated investment alternative is required to be disclosed on the chart providing investment-related 
information. 

 
5. Manner of Furnishing Information 

 
Except as specifically provided in the final rules (e.g., website requirement), all disclosures must be 

made in accordance with the rules under DOL Regulations section 2520.104b-1, including the safe harbor 
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for electronic disclosures under DOL Regulations section 2520.104b-1(c).  In light of the varying 
comments received regarding electronic disclosure, the DOL has decided to reserve a section in the final 
regulation regarding electronic distribution of the required plan disclosures, so that it can explore whether 
and how to expand or modify the electronic disclosure standards.  Although it is currently accepting 
informal comments regarding electronic disclosure, the DOL anticipates that it will formally request 
comments regarding this subject in a future Federal Register notice. 

 
Certain plan-related information may be disclosed as part of the summary plan description, 

provided the timing requirements have been satisfied. 
 

6. Interaction with ERISA Section 404(c) 
 
 It is important to note that these rules are issued under ERISA section 404(a)(1)(A) and (B), which 
sets forth general fiduciary standards under ERISA.  Thus, all covered plans must satisfy these rules - not 
just 404(c) plans. 
 
 In order to avoid having different disclosure rules for plans intending to comply with ERISA 
section 404(c), the final rule modifies the regulations under ERISA section 404(c) to integrate certain 
disclosures that are required under ERISA section 404(a). 

 
7. Effective Date 

 
These rules go into effect for plan years beginning on or after November 1, 2011.  For calendar year 

plans, they go into effect for the 2012 calendar year. 
 
With regard to investments not registered under the Investment Company Act of 1940, if a plan 

administrator reasonably determines that it does not have necessary expense information to determine the 
five and ten year performance data on such investments, the plan administrator may use the most recently 
reported total annual operating expenses as a substitute for the actual expenses during that period if doing 
so will result in a reasonably accurate estimate of the total return. 

 
Any AALU member who wishes to obtain a copy of the Final Rule or the Model Comparative 

Chart may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 
onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

http://www.aalu.org/
mailto:raglani@aalu.org
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ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 
ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 
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	Premier analysis of federal legislative and regulatory developments for the nation’s 2,000 most advanced life insurance planners, focusing on business, estate, qualified and nonqualified retirement planning.

